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BERNARD MATTHEWS 


Petitioner - Appellant 


-against- 


JULIUS MOEYKENS 


Respondent - Appellee 


No. 74-1032 


NOTICE OF MOTION 


SIRS: 


PLEASE T-AKE NOTICE that, upon the annexed affi- 
davit of JEFFREY L. LAYTIN, sworn to the 15th day of April, 
1974, a raemorcindum of law, and the prior proceedings herein, 
the undersigned will move this Court at the United States 
Court House, Foley Square, New York, New York, in Room 1705, 
on May 20, 1974, at the opening of Court on that day or as soon 
thereafter as counsel can be heard, for an order permitting 
the withdrawal of ERIC KRONFELD, as assigned counsel for 


appellant. 


Yours, et/*. ^ 

- 

ERIC I 5 RONFELD, ESQ. 

Attorney for Petitioner-Appellant 

1501 Broadway 

New York, New York 10036 

212-563-6440 


Dated: April 15, 1974 
New York, New York 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

BERNARD MATTHEWS 

Petitioner - Appellant 
-against- 
JULIUS MOEYKENS 

Respondent - Appellee 

» 

STATE OF NEW YORK ) 

: ss. : 

COUNTY OP NEW YORK ) 

JEFFREY L. LAYTIN, being duly sworn, deposes and 
says that I am an attorney associated with Eric Kronfeld, 

Esq. , who is counsel for the Petitioner-Appellant on the 
above captioned appeal. This affidavit is made in support 
of a motion to be relieved as counsel oh the ground that the 
record does not present any non-frivolous issue for appeal. 

See Anders v. California , 386 U.S. 738 (1967) and accompanying 
memorandum of law filed with this affidavit. 

I have examined the record, including the trial 
transcript, the petition and other papers in this matter and 
finding no issues which are not frivolous, I respectfully 
reques:t that the Court grant the within motion to have 


: No, 74-1032 

: AFFIDAVIT 

•X 


Eric Kronfeld relieved as counsel 


I have written to the Petitioner-Appellant 
to inform him of the nature of this motion and furnish 
him a copy of this Affidavit and une memorandum of law. 

A copy of that letter is annexed. 

For the foregoing reasons, it is respectfully 
urged that the Court grant ^e relief requested herein. 



Sworn to before me this 
15th day of April, 1974 



HARRIETTE C. MEROLDV 
Notary Public, Sljto of New York 
No. 31-790.nS5 


Qualified In Now York County _ / 
ComruioSion Expires Marcli 30, lOir 
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No. 74-1032 


MEMORANDUM OP LAW 

I 

FOR PETITIONER - APPELLANT 
Pursuant to 
V. CALIFORNIA 


ON appeal FROM A JUDGMENT 
OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF VERMONT 


question PRESENTED 

whether counsel for Petitioner-Appellant should 
be relieved on the grounds that no non-frivolous questions 
are presented on appeal. 



STATEMENT PURSUANT TO RULE 28 
Preliminary Statement 

This is an appeal from an order, dated November 
9, 1973, in the U.S. District Court for the District of 
Vermont, (Holden, C. J.) (Civil Action File No. 73-301) 

denying the Petitioner, Bernard Matthews, a writ of habeas ' 
corpus. 

§M^gtnent of Fact and Previous Proceedings 

In May, 1971 Petitioner was charged with aiding 
and abetting assult with intent to rob, a felony in the 
State of Vermont. Petitioner was subsequently permitted 
to plead guilty to a lesser crime of aiding and abetting 
the operation of a motor vehicle without the owner's consent, 
a misdemeanor. Petitioner was sentenced to a term of not 
more than one year in the Windsor State Prison, Vermont on 
the misdemeanor charge. At the same time, Donald Goodrich, 
the principal of the crime, was also permitted to enter a 
plea of guilty to the misdeameanor of operating a motor 
vehicle without the owner's consent. 

Upon a subsequent motion. Petitioner was allowed to 
withdraw his plea of guilty. The .plea was stricken and upon 
motion of the State of Vermont, over Petitioner's objection, 
the original felony charge of aiding and abetting assault 
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witli intent to rob was re-instated. Petitioner was convicted 
on the re-instated felony charge after a jury trial on 
April 24-25, 1972. The conviction was later confirmed by 
the Vermont Supreme Court on October 2, 1973. 

While awaiting sentencing. Petitioner was charged 
with a further crime of arson in the first degree on June 1, 
1972. The crime was committed while Petitioner was at Rutland 
Community Correctional Center in Rutland, Vermont. Petitioner 
was subsequently convicted of this charge on March 8, 1973 
and sentenced to serve not less than three nor more than ten 
years in the state prison. 

On June 2, 1973 Petitioner was sentenced on the 
April 1972 felony conviction to a term of not less than three 
nor more than ten years in state prison. However, as to this 
sentence, Petitioner was placed on probation with special 
terms, to wit, that as soon as he was legally able he would 
leave the State of Vermont and not return without permission 
of bhs Director of The Division of Parole, Department of 
Corrections, State of Vermont. 

On November 18, 1973 Petitioner filed a notice 
of appeal from the order of Chief Judge Holden (dated 
November 9, 1973) denying a writ of habeas corpus and 
requested a Certificate of Probable Cause, which was granted 

by Chief Judge Holden on November 29, 1973. 
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Petitioner essentially contended in his Request 


For Certificate of Probable Cause that: (i) his conviction 
for aiding and abetting assault with intent to rob (under 
13 V.S.A. §605) violated due process of law, because the 
principal had not been convicted for that crime but had been 
convicted of a lesser crime which Petitioner claimed was the 

equivalent of an acquittal, biting U.S . v. Pyle , 279 F. 290 

«> 

(D.C.S.D. Cal. 1921) for the proposition that an aider and 
abettor cannot be convicted when the principal is acquitted; 
and (ii) Petitioner had not had a fair hearing on the habeas 
corpus proceeding because he had been denied assistance 
of legal counsel. 

Statement of Legal Issues 

I 

PETITIONER WAS NOT DENIED DUE PROCESS BY CONVICTION 
FOR AIDING AND ABETTING A FELONY WHERE THE PRINCIPAL WAS 
CONVICTED OF A LESSER MISDEi4EANOR CHARGE. 

Petitioner's basic contention is that his 
conviction, pursuant to 13' V.S.A. §605, of aiding and abetting 
assault with intent to rob violated due process because the 
principal of the crime was convicted of a lesser offense. 
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Petitioner contends that "if the principal is acquitted there 
can be no prosecution of the accessory". 

As support for this proposition. Petitioner cites 
United States v. Pyle et al .. 279 F. 290 (D.C.S .D. Cal . 1921) , 
a case which was decided on an interpretation of Rev. St. 
§5209, involving the embezzlement of funds from a national 
bank. Pyle was decided on narrow technical grounds and is 
wholly ■ distinguishable from the instant case. See, 18 U.S.C.A 
Giraqosian v. United States . 349 F.2d 167 (1st Cir. 1965). 

As Chief Judge Holden states in his order of 

November 9, 1973, statutes in most jurisdictions have 

abrogated the distinction between principals and accessories. 

See, La Fave and Scott, Criminal Law 500-501 (1972). See, 

e.g. 18 U.S.C.A. § 2(a,b). The statute applicable to the 

instant case is 13 V.S.A. § 3 which provides: 

"A person who aids in the commission 
, of an offense punishable by death or 

imprisonment in the state prison shall 
be punished as a principal." 

It follows, a fortiori , that since assault with intent to 
rob is punishable by imprisonment in the state prison, 

13 V.S.A. §§ 605,606, Petitioner's conviction as an accessory 
may stand even if the principal was acquitted. 


i 


.§1005,, 


N 
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The prevailing case in the Second Circuit is 

United States v. Deutsch , 451 F.2d 93 (2nd Cir. 1971), 

) 

cert, denied, 92 S.Ct. 682. The Court held: 

"To sustain the conviction of one 
who has been charged as an aider and 
abettor, it is necessary that there 
be evidence showing an offense to have 
been committed by the principal and 
that the principal was aided and abetted 
by the accused; it is not incumbent upon 
the prosecution, however, to prove that 
the principal has been either convicted 
or acquitted of the offense." 451 F.2d 
at 118-9. 

For a thorough analysis on this point, see. United States 
V. Bryan , 483 P.2d 83 (3rd Cir. 1973) (^ banc ) . 

Petitioner does not claim that the prosecutor 
either failed to present evidence showing the commission of 
an offense by the principal or that the principal was aided 
and abetted by Petitioner. The fact that the principal 
was convicted of a lesser offense is wholly immaterial. ' ’’ 

Therefore, Petitioner's claim that his conviction violated 
due process must fail. 
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PETITIONER WAS NOT DENIED A FAIR HABEAS CORPUS 
HEARING IN FEDERAL DISTRICT COURT BECAUSE HE ACTED WITHOUT 
THE ASSISTANCE OF COUNSEL IN PREPARING HIS PETITION. 


Petitioner also raises the issue as to whether 
he was "given a fair habeas corpus proceeding in the Federal 
District Court in view of the fact that he was denied the 
assistance of counsel." 

Under the Criminal Justice Act of 1964, Congress 
has authorized the appointment of counsel to represent 
indigents in direct criminal appeals. 18 U.S.C.A. §3006 A 
Such authority has not extended as a matter of right to legal 
representation in collateral attacks on criminal convictions. 
As the Court stated in LaClair v. U.S. 374 F.2d 486 (7th Cir. 
1967) : 

"...appointment of Counsel for indigents 
in habeas corpus and statutory post conviction 
proceedings rests in the sound discretion of 
district courts unless denial would result 
in fundamental unfairness impinging on due 
process rights." 

Furthermore, as stated in U.S. ex rel Worlow v. Pate , 411 F.2d 

972,974 (7th Cir. 1969): 

"The Courts have consistently held, however, 
that although the right to counsel has been 
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consistently expanded, it does not necessarily 
include the right of a prisoner to have cin 
attorney prepare collateral attacks in post- 
conviction proceedings." 

See also, U. S. ex rel Marshall v. Wilkens , 333 F.2d 404 
(2nd Cir. 1964) . 

The Supreme Court has noted with approval the 
practice of the Federal Courts in exercising their sound 
discretion to appoint counsel in such post conviction 
proceedings only after such court determines, "that issues 
are presented calling for an evidentiary hearing." Johnson 
v., Avery ,- 393 U.S. 483,487 (1969). See also Developments 
in the Law - Federal Habeas Corpus . 83 Harv.L.Rev. 1038, 
1202-05 (1970) ; Federal Habeas Corpus; A Study in 
Massachusetts , 87 Harv.L.Rev. 321, 342-346 (1973). 

The very nature of the Criminal Justice Act v/as 
from its inception, and case law so upholds, conceived with 
some very basic limitations such as are set forth in the 
Report to the Committee to Implement The Criminal Justice Act 


of 1964 (1965), House Document No. 62, 89th Congress, First 
Session at pp. 4-5: 

"Two specific limitations on the scope 
and applicability of che new statute are 
imposed by the terms of the [Criminal 
Justice] act or made clear from this 
legislative history. First, the act does 
not apply in habeas corpus proceedings, in 
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It is therefore respectfully requested than 


an order be granted permitting Eric Kronfeld to withdraw 
as assigned counsel for Petitioner-Appellant. 


Respectfully submitted. 



ERIC ^ONPELD , ESQ . 

Attorney for Petitioner-Appellant 

1501 Broadway 

New York, New York 10036 

212-563-6440 


JEFFREY L, LAYTIN 
Of Counsel 
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MARTIN J. MACHAT 
ERIC KRONFELD 
JEFFREY LAYTIN 


30^” FLOOR 
PARAMOUNT BUILDING 

■/so-/ AC^o^a-, AC'^. /ooss 

lonoacre; 3-6-a^O 

CAB.-E:i'MARTMACHAT, NEW YORK" 


April 15, 1974 


Mr . Bernard Matthews 

c/o State Correctional Facility 

State of Vermont 

Windsor, Vermont 

Re: Matthews v. Moeykens 

United States Court of Appeals 
Second Circuit 
Docket No. : 74-1032 


Dear r4r. Matthews: 

Pursuant to the Criminal Justice Act of 1964, Eric Kronfeld, Esq., 
has been appointed to represent you in the above referred to 
matter . 

Please be advised that as of this date a motion has been made 
to the United States Court of Appeals for the Second Circuit 
to have Eric Kronfeld, Esq. relieved as counsel on the ground 
that the case does not present any non-frivolous issue for appeal. 

Enclosed herein, please find a copy of a revised Memorandum of 
Lav/ superseding that sent you on April 1, 1974, explaining the 
nature of and reasons for said motion. 


Enclosure 

h 



UIIITSD STATES DISTRICT COURT 


FOR TFIE, 

DISTRICT OP VI^^-.iOI'IT 


Berri'arcl Matthevrs 

V. 


Julius Moeykens 


Civil Action 
File No. 73-301 


ORDER ON REQUEST FOR CERTIFICATE OF PROBABLE CAUSE 

Petition having been- brought pursuant to Rule 22, 

Fed. R. App. P. for a certificate of probable cause so as 
to pemit appeal to the U.S. Court of Appeals for the 
Second, Circuit from the judgment entered in District Court,. 
I do certify that there is probable cause to appeal, and in 
-View of the indigence of petitioner that the appeal should 
be carried forvrard in forma pauperis. 

Dated at Rutland, in the District of Vermont, this 
day of November, 1973* 
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UNITED STATES DISTRICT COURT 
FOR THE 


DISTRICT OF VERMONT : 

Bernard Matthevrs ) 

‘ ) Civil Action 

I -File No, 73-301 

Julius Moeykens ) 

■ order 

This order relates to:a petition for a writ of habeas 

* 

cornus vrhich has bean filed by Bernard Matthews ^ who is an 
inmate at Vermont State Prison. In his petition Matthews 
states that he vras convicted, after a trial by jury, of 
"aiding and abetting assault with intent to roo," in 
violation of 13 V.S.A. § 605, and was sentenced on June 2, 
1972, to serve three to ten years in prison. That sentence 
was suspended. Matthews is currently confined under another 
conviction. His conviction on the §605 violation v;as 
affirmed by the Vermont Supreme Court on October 2, 1973. In 
addition to seeking a vrrit of habeas corpus, Matthevrs has 
filed a motion to proceed in forma pauperis. 

Petitioner contends that his conviction under § 605 
violated due process because the principal of the crime vrhich 
he vras accused of aiding and abetting v;a.s not convicted 01 
that crime, assault vrith intent to rob, but rather vras 
convicted of a lesser offense, operating a motor vehicle 
vjithout the ovmer’s consent. In support of his claim, 
petitioner contends that "if the principal is acquitted there 
can be no prosecution of the accessory." 

Uhile it is true that at common lavr the conviction of 
the principal offender vras a necessary precondition to the 
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conviction of any accessory^ this rule has been abolished by 

statutes in most jurisdictions Vvhich make a,n accessory liable 

in 

as a nrincinal j/eff ect a-brogatins the distinction oetvreen 
principals and accessories. See LaFave and Scotty Criminal 
Lauv 500-501 (1972). Vermont has enacted such a statute, 

13 V.S.A. § 3 , vrhich at the time of petitioner ' s ' conviction 
provided : 

"a person who aids in the comiaission of an offense 
punishable by death or imprisonment in the state 
prison shall be punished as a principal." 

Assault V7ith intent to rob is punishable by imprisonment in 
the state prison. 13 V^SiA. §‘§ 605, 606. Thus under 13 V.S.A. 
§ 3 petitioner's conviction' as an accessory may stand even if 
the principal offender vras not convicted. In aiding the 
commission of assault with intent to rob, Matthews, under : 
13 V.S.A. § 3, be'came subject to criminal liability independ- 
ent of other participants in the crime. 

In any event, petitioner does not claim that the 
principal offender in his case was acquitted. Matthev/s merely 
claims that the principal w’as convicted on a reduced charge. 

It is, of course, necessa/ry "for the prosecution to show, on 
trial of the accessory, that the crime was comjmitted, as vfell 
as vrhom and hov; the defendant aided in its commission." 

LaFave and Scott, Criminal Law 5 OI (1972). Matthews does not 
contend that his trial lacked such evidence. 

In consideration of the above, it is hereby ORDERED: 

The motion of the petitioner to proceed in forma 

I 

pauperis is granted - 

The netitidn for a writ of habeas corpus is denied. 


Dated a.t Montpelier, in the District of Vermont, this 
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I 9etJJjion.an. ciaJjtiA. that undejx, the. fedeMiL Imv] " 9f the. pAxnctpal. iA. acipUtec 
\thejie. can. be. no pnoAeoixtlon of ths. ac.ceAAOA./'. U.S . V. 279 J 290 ,, 'l^oort^ 

!!/. U,S. 203 J 928. 

I to. BecauAe of the fona^olng. pedJJloneJt, ppo.^ that. thtA Count. ujILL find fact 

\in. htA favGA and OndeA. him diAchan^ed fnam. ciiAtod.^ 

♦! 


j Bejinajid filatthewA, Pno Ae. 

! Box. 26 

\ 

i " UJindAOA, Venmont ^ 

j! . ■ 

j| 'Jha fone^ln^ 'aUdQat^ wena monn. ta oa the tnuth befone me thtA jt da^ 

I of Ocioben, 1^73, ot il/lndAOA, County, of ItJindAOA, State of VenmorvL 

i. tJotany. PubJLia. 

II EJ'.'/M--' 
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STATE OF VERKOJrT 
WINDSOR COUNTY, S. S. 


UEPNARD MATTHEWS 


ij JULIUS V. HOEYKENS 


WINDSOR COUNTY COURT 


03 

DOCKET NO.-e37-73-WrH 


r ve'^ ■^o assault one Ralph Sanroson with intent to rob 

II f O . ' . 

U U' — "personal property, to wit, a 1969 Oldsrr.obile sedan, than 


said Sampson of 
and thara in the . 


\UL I -.-1973 

^ 11 possession of said Samoson, in 

W aaiiry.O'i'Oi . , i.<.v a: OOi'Y 


violation of 13 V S A 3 and 605, 


ij • - , judgment order 

i) . ■ . . 

II The above entitled cause, A Petition for a Writ of Habeas Corpus, came 

• < ' . * • 

j: on'fo- hearing before the Windsor County Court on 18 July 1973. The Petitioner 

;i . * . 

i; was present in. Court and represented b^eorge E. Rice ,, Jr. , Deputy/ Defender 

'* "'o'-.erel ; the Petitionee was represented by Richard Finn, Kscjuire, Assistant \ 

» • , . . • 

•r Attorney General. ■ ' 

L Petitioner represented to the Co’.irt that since the filing or his Petition 

ij 

(i for a Writ of Habeas Corpus for V'^iiease from his incarceration as the result 

l| of 3 sentence from the ''ermont District Court Circuit 2, Addison Circuit," he 

i I * * ' * ' 

}j has been convicted of the mime of Arson by the Vermont District Court, Rutland 

•I Circuit and in April of 1973 was senfenced Sy that Court to a term of three (3) 

TO ten (10) vears. - 

!' " • 

ii Petitioner pT^o se in open Court, following the above r'epreser.tations , 

i . . . . 

requested the Court to assign to him a different attorney as George E. Rice, 

' Jr. was one of the persons named in allegation NO. 19 in his Petition for a 
Writ of Habeas Corpus. 

Upon consideration of the Petition, the f ile ,• records and oral representa- 

• t 

tions of the Petitioner the Court make.s the followijig findings of factt 

FINDINGS OF FACT 

1.) Petitioner was con'cicted of aiding and abetting ona Donald C. Eocdrich- 
jl whil'“ said Goodrich was armed with a dangerous weapon, to wit, a .22 caliber 




j 2.) Petitioner was ser.toncsd by the Vermont District Cotirt, Addisce Cijr-cai.t ? 

^iro not less than three (3) years nor r.ore than ten ClO) years, vhich ceatcnca 

• !| I 

| :-;as suspended upon the condition that Petitioner leave the State of Verrent, •. | 
j '3.) Petitioner appealed the Judgn^nt and Sentence to the Vern»nt Supresa ' i 
!Court where the saisa is pending. • • • 

i^.) Petitioner filed a Writ of Habeas Corpus witli the Windsor County -Court 
on 15 March 1973 contesting the jurisdiction of the Vermont District Court, 
Addison Circuit. 

• ■ A ■ . ■■ ■ ■ ■ 

5.) On 15 March 1973 Petitioner was convicted of Arson in the Vemiont '• 

f District Court, Rutland Circuit and in April 1973 was sentenced to three (3) to 

... ... ... . ‘ . . ■ ...... 

J ten (10) years. He is presently incarcerated at the State Pri.son in Windsor, . 


rS 

n J 

i ? I 


Vermont on that sentence. 


rr 


o 


■ C.) 


■’"'CONCLUSIONS OF LAW 


It is well settled that, a prisoner ha.s no right to a Writ of Habeas Corpus 
unless he is entitled to immediate release. • In Re : Bryant 129 Vt 302, 306 

Assuming arguendo that Petitioner was entitled to release under his Petition 
for Habeas Corpus, he is serving a sentence for another offense meted out by •' 
another Court, and under such existing conditions could not be, eligible for 
immediate release in any event. 

i An order for the assignment of different counsel to .represent Petitioner 


is no longer appropriate. 


JUDGMENT ORDER 


It is thereupon Ordered that Petitioner's Petition for a Writ of Habeas 
Corpus is dismissed and Petitioner is remanded to the Custody of t.he Commissionex 
of Corrections and/or Julius HoeyPens, Warden, Vermont State Prison. 
li A Copy c-f these findings, conclusions of law a7!d judgment order nrs to be 

i I — ' [| j ' — ' [ r — ^ 

[i 'purh'rdned fortb-//lth to Petitioner, Petitioner's Attorney, Attorney Ganaral and 

JUL 1 ^jXv-Z^us Hoavkens , Warden. . . ■ • 

' ■ • • ■ 
JAN: V/. N\7f:-.\AN ’ • . 


JAN: V/. N\7f;-AAN 

COU.'^ V CLERK 


. (?) 


1 

The findinss, c'->nclusi ons of law and jodjrnent order- are all nade a part of | 

v-^rord for the purpose of reviev/ by the Supreme Court. ' 

Dated at Woodstock, Cour.-ti'' of Windsor f ^tate of Vermont this 19 th day 
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\ 
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JUDGES,, WINDSOR COUNTY COURT- 


a . I , 


i il 

ir 


r I 

T-Jlil-l- 9 1973 


lANE V/ ^'DT'AN 
y/LNiOSOR COUoTY CLERK 

rHO'aOGRAPHIC COPY 
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i,r> rrnrA o. iAe. Aanience iixui ^juuip^ndeji, 'tkojvz. iA. no nvJJJjmA. cx. --the. 

pniA-on to AivppLo, cui. an ^xAliit. 

JAe. Vermont diAdinlci. Qoujd. Apjvtena^d pztJJitomA. to Aeyive. not Lqjia. than tKnxe. 
(3) tjJSAinA. and. not nvoAs. than, ten (lO) y.eajtA. 

JAe Aenijence. vxuL AuApended. witA. the. pAOvtJiton that peitstLonen LeavA the. SijxLe. 
VeJimjordL 

JAe. AP.ntencP- vxla ^ven bij. ^udgn Hliton. Dlen, In ike. Diabiict. Qount^ AdsLixon 
(jinciuJif on ^une. ! 2 j (37 

♦ . 

BeAnoJid. PiattkemA 

Box. 26 

WtndL&OJif Venmoni. 




d^u. 'B' 


:Xi\dzoi' Oc Ji' 
-•ockc*^: 


. ^ wo L. r**c 


Cx .i> -Jorc 


• ' C ■ •-* ^ - .V- .. 0_i w V.'iJ 5 i' O wC'u — O^CIi* X/i- Clio i/O .^covc 

.,ac i;oari; t;c i;',..-j,a ix^jS ■ oi* ..c-.cidus Coiy^’as®'^ raid :il:av;i 'dli.a Cour'b 

is ..aa..on Eirisa-; iiricsr th^i i?irih aaic PdurtearLth 

: E.._ il .i r'.ds'bas Const it a'bicnj o.e v.-ili h.'j!-raiiiafcer noro iUlly /;'.DCE:r, 

•;o riocicticn ci‘ this Co’art is nrroked izndar Sections 2351- So^, oi* 

. . s Vc..-;.-ont Sti^tnbod simotabodu ‘ “ 

' .te‘ iono r is presontly confiriod in, tne state Ccrr.sctional Facility at 
. ■ ./ .e. .:.^o ho is t-o i).-'li In ioo amount rcgurioc: bv 

. ■ . . .t ^•■•.obrict Cg‘-;tJ 3 iiutlond i.rouit» 

' • ^ d Cm n 1 1,^ U* Oa* 

- i,.) i-^to .._o::o’' i 5 riOb-prsS'bitiy p:.;-aicrv.iiy‘.cor!i*incid hscauco ox* tha conviction r- 

vlov-: bitcx*ibo'd , hcv/cvcrji i .cOi.nior ■rioht to pp uhara and v;hca ha picinsc:; 

, •-. .. ccimictad by tlio hoL-oii'. v':’..,:'; .cn^ec eoinjlcticna ncnainr 

in j.icd one United cta-c.- Cc'.ii'x took ccreo to corplain thc-XoouiiTr.srite 

; - l „/.. / o-. I'r.r as bho reQulrw..-...‘i;s co "be entitled to the ''groat ’irit.** 

J.r ..'onoe V o Cunningh: 271 l/oU« 22c>j> PAO ( 1953 ) the Court Sends ■ * 

•.,iSvor \‘3 u3E=igoa and procc .iUr-nt arii laave no dou’at th.'it, besides 
'.'.'.y:-' . e ai iroerisonnonta tiiere n'L’i- other rostrints on a rncuiaS labertyg 

2t ■.-its V .vd shsTod by to_; ..biic goiwrally <, uhich have bveon throght 

- tae 'iiaglish epc.bn.en'’;^ world to suppox-t the issuar.oe of habous 

ccnpu-ii. . 

* r.. • 

sqidtpae-EXcjbtoexs ; . • ■ 

" »..>* iVheif b-atfcer is that they sir;aii*ic^j,^tiy rostntin pototioncx- liberti-- to do 
.u'.OoQ t.'.ings 'vhieh in this ooeniy tree t.'.exi arc • entitled to do o Such i-estraints 
•r.3 o.-.augix to invoice the help oi/ the '• great ' h'it " . . • 

St-avenent of ■iias Case • • ■...- 


.... . ■an- 


'3 - “ - 3 


- '-v.-v;- '.j -. ..■. 

.'Jin o~ ‘ 


' .• . -ns on the Soth day oi' Apr ily 1972a convict-ad bp>" a Juiy-' xriai' 
• ■ -.tng and abetting armed x’;.bt’,)r 7 ,’' 3 ”~ in violation of se-cticn 
.y .c.: tho Versr.'ont restrict u_...i'ti, ..a-.dson uircuiv. .-ist-.;tic:i-.;‘r 
•. . • i v'o ^'oreinecnsiten) : hot less vasn tiirea year .r..d ncc. laoro 

..'. utate Pi'isoJia . 

r.'. ••j suspeiidod tho sc;,;;; 'uroc v/it.t the pi-ovision •caat the Pe .i •vix..’ 

, i c,f VcncontB Tho sonts-'.---:, att 'chis tine is still in tho -tau. •; of 


BEST DOPY AVtItiBU 



■ . o. Th.? coriviction h-s \ .1 the Veni.ont SxirJ . Court ^uid 

to h- vv^. ., .: .o:.> V. 'ti e Ci'r:ce o- tl„ i:. r< : r. r(c6Coal-) “ 

u-coiorfil Ui- Doo.cuu ho. ioo- /.•'> — ^ 

.,•••" !7o-:r>-0. h I th-j to th ; ^tut f 


Potitionor is ts. .l^-tViriao .V'id "l •.'’. r T-t.-r-^ 




•■ ■ '^''-•1 • - O', j V . ■• • .■ .'■ ■ .-'-iO.'.oi'.i-i r Civi sec.;'; iiovs' ill;: brisp.s viith. 

^ Vi » » C’tv«^;rr CiCivCjCf V^Ovl.LQ Cj C C rsiClii^C '7*0 r**^ ''''' '• O O'** '•** O c? p T~ 

aiid zee a- psp.l v;ouid os era5r:d 0;<b infhiicy.' " ' ' 

hlleijatior.s 

V-detioioiiur {{Ixftj^eo u— C.O tiio trial coux'.. ..as v/ith.vOut jurisciictica to ‘enr 
ooio/iot^ f.auUie;i :;r r.o-.; hi;.; for th-. orirac uf av-dj-r.^ and .-Jb'^ttirg Anaud hobber^ e.s 
'£~y trial lor t.aat orin? wouxa js a pj.u.j._i Yxolao-oz. ;. r ■cuepetitioij.fjr . s riehts ur.d;r 
the Fifth. ro.-Lcr.dn'or.t to thr br.itcd State c Goa = citation to bs free from I.^ultiplo "pros- 
ecutions for tho; 3:U.;e Offence . 


>r% 


do retic-cnc ■;■■ foni.i.er c.l; eges that abo;ro described prosecution was intended er.d 
designed to punish the Petitioner because he hnd the nerve- tot..-.crclso his inal'-e'’’ 
right to 2 >‘‘t;ltioh the Courts of Ju.stice for relief, 

9, X ctx w ouc • father alleges that the nbov.? di.scr.'.bed pro.srtout j oi'L v.'a.s in t'^ath 
r-o.rs ecu tio:; , a_.a(-vSiels.z;-io?;o) violated the'.'ba.sic , fxmd-T.icntol cojaccj^cs of the 
oqus.l protection of the law cc: nended by the pourteo_„.;. .-jr.cnunon-c zo zcie 
Constitution of the Pourtoen t h xb acndiaent of ._ohe_Ur4teu.....tp t.ea, 

10, 'rho facts surrounding Ihi.-;. Petit io!'.zr.s all ;• gat. ion, s 8.rc tnau^ 

xc-cioner was arrestted on may Id, 1971, at liiddleburry , Vermont and 
cnarc.ju -.■/ir.n tne crime of aiding eoid ab.stzing one Donald Goodrich in the assault 
wizn , CO roDo ono.Radph Sampson on iiay 15, 197,1. 

On^n-igu.st 9, 1371, the ataoe .orupped tVw charge of Assault v/ith intent to ^ob 
en.d .nljo.- 'C; th:,- petitioner vu pieaa guilty zo v,:.ecrime uf* ■,-Aclj..ig and Abattinn- 
operating a c.a..' Vvithout bne ov/ncr, s oon.s.‘-,»c:, •• .h ■ ' 

iiio s-enzencing court sentenced the Pebionor bo s''x'v/'.d nine months iri px-ison 
jLor the crimes • . . 

Tnc priniciple , Donald C-oodrich , entex’ed a plea of guilty to the reduoeu 
charge of " up;3rating wi shout znc ov.nors co^isento " . . ■ ■ ■ 

II. p:;titior,er subsequently file^ liotion to Vaeaxe Sentence in the Addisc'- 
. ..County Court^ . and on Febuary 9, 197^, th.>; Court through out t/ih oonvict.ion on • 
o ■ ■- ■■ 'h;..', f. person cannot be convieteu as an a.ccessary to .a mlsd-S'.ija'a.oro 

IS, Over th-r objectic.ns of t’‘uo peti tion.Tr the Vermont ifiszriet Court, Addison 
■Cl’.’cuit^ r.llov/ed the Sbate to re-instat:- the crigional e.i.arge that had been 
drop.,d and bhc petitioner was tried for "aidir.f^ ^nd a.b.-tting assault witn 
int -.nb to robo” ' ' ■ ■ ~ . • ■ 

15, pebionei* ooj'h-.ends that onoe the Gi-.ai’.e c’rcpt-c; the charge and allowed the 
Pc;,ioioner to r.leaci to a ?t. o ,>j •> r o.’?fi.iic>! t'\. t State .vas bat’ed "j ori a .‘:vhs .■'..i'“t 
rrcs!-outi.-on for vn>^ 4£)£Si~''ater offence, • • , • • .■ - 

It v/.as said by thy Court in j^koerg V, U.S.I67 FSd 330,58d(l94:8that 

" Tne convj.ction and saiiterce fox- th<! less.er incluacu. oxVc'..cc 'would 
ooxistitu'ca s. a bar, under the double jeopardy clause of the Con.stitution,to a 
subsequent proseo-ition for cither the gx-aator or lesser included offence 
involved xn the s;.m.e transaction. " ■ . 


0 


1 


.i-. oo-lfccnas \ ^ thr; o;C " i c, intent to rob" a.' ’ 

-.jn-ns-c -n^ ori^Lo^nu, • oorr^cd Goo-nri.cn) , =^fi tlio prinoinal v/as corvicc- 
" 7 ^'"^ v.'ithov.t vliv ..r.n-vr,5 co:.>.^-.t.x /■ in v,a'. eqdi-rrjl^mt to tai annlttul or; the 

15. As y.r or nnic pr:; s^vc;. tion thr Pinitionor ^ra 3 nsi.ied ;,n accsrjsary, 

nai ton:: - r .. ..o ■':• >'ro3c;-^u..o-. .n „ucn, phi c-\ti.\o.-. Is'/ dxst;.rot;o.£ L-ty • ,•, a 

• ■ '■" ■ - -■■■• -^■'. o:t_ i.~i j i.Tx: aoc_i3;iod toxijr ro.I.t ;-;„r. l..i..r 0'' 

?i:l. 5: oP rh. United dtatas ...;o noy fo:- all pracnial por >...:■. 3“ u; P • t^cV- ^ 4 ^- 

" *•* . ~ ^ . -T'^. r» V* -. ..- -t « * • - • 7 .• .'*•1 .T .* t • • ' ' - ** . - . 




. V.W 9 ^ O ^ 


nn : ni:. pr' rc-^'T?. nc ra-.c or coxvio.-.d boot.-. of an " 

acces'ioryo ( Ke.r;fnian v.'UocS^'^ig Pdl3 jPut senblc- if the principal 

~~ 7?. iny -^7x 4^1757 4fii 7‘.t. vrryic,v79 P2SQ, 

^C«.' -.--I- Vo OoOo wtl o ) 


5Ct74.ee gT 


ho irerfar^ino' , Petitioner clai'-us that the -princapal -"ras accuitted 
•••: ;• io.idt};us the Court t;os vd-cnout jurisdiction t-j*vr-' 'tl-,- 


I’-'-'"- ;• io.idt};us the Court t;os vl-cnout jurisdiction t-j*vr-' 'v.]-- 

Pa’iilionir as an acco^suiyo ' • - ■ • "" ' 

I7o Pcta'cioiujr cloiaes that tlic cytal protection clause or ohe I4th .'-rismaent ' 

.-•^2 — fcS ct^ual puna 5-uu'JiiU t.coi'uin^ i:o the* *orrcncco 

praclp.’Pu ^ M.rc Donald .Gcodrichj vras f;;ivcn a sc-ntonce; srmilar 
co v,nc renioaoiier for the crimig of " Operating; v/ithout the oy.-nor, s consent ” 

^v;nicn vvas tor.!.’jaor.r.i. lo oin y-.-ar h\ j,;ila Tioirevar i'ro Coodricii }ia.vinp; a Ion.-- ' 

V/ )rccnri;h tnd heinf; accustomed to dealing vdth Yennont Autho-”lbic.s,*"prond sad 
•tnc Parole Board that lu- \;ould t r. ?n Infniircr for’ the St^te, snd iva.s’iiml&ataxlaV 

prrcrLC-;,,yir.f..prond7-ch .did. Ic s s. than. .CO „ days jo3 l..for .tliis crimo^.: _...l 

i-^citacnoriTxot ueihg an infonaer , would luavo to do the entire s.-nt-i cc' 
and naturallp- v.du-n he petitioned t ho ..ourts of Justice for relit! f., the’ state* 
f.y.--: th..>y n-.r.r du-5p- hound to sn r*.X8w.pl.e out of an .tuerivian Cibizon that 

oc foi- a legal finding " "tnc ijj.x .-nondaon.. ..o ; o u. on tnc Courcs Jusbi- 


® * u .'i V itj o r vj.roo lj erx oo-jecvcd "Co "cho trxal o'x the d *..., x..^* 

p-uv*-. — ;rx, as v/ill appear oy pGoi-txoner^ ;? L^r-diiblt Aj . • . -i . ‘ • 

thw ?rj.r.t;.d Case nov;- on file 'with the Tsmont iJuproKie Court, aprond-sa to thi«! • . - 
pvtition? ■■.'■. , • ■ ■ ,■ * , \ ' 

13, Bcoa-uoe thr Pahlic Defender, ili-c 'ilarl L-htause,, and the/er.-) nssistent ’ ' .■■’•.• ’ 

Defender C-onfara?, hm C-soi-go dice vows as v.v.'.hbcrs of the Y'jr.aonf Bar ■ • P " '••■ 

• obhlcs SS laayurs' , end he^olchoben'to ' • ■ ■.'.■ 

w.:.c o .'^r c.iasiocr proseonuxc'.i ot.‘. cnx_ i r. .dige;-, e ui^rso.tA Pofcitloro'r = -h*- 
— »w^n.o.a, -'1 , Coa.'s so au^.ol.cb .ixt;'. c.aa.a,_l nob cotoccbeii vrl bh. Pn.e iLi'''’’'c 


(.0 Xf 






UrujtzoL Siai-ZA OiAsbiLcx. QolwJl 


JoA. Jks, 


Ij B-uxtnjici. VzAraorvt 

ii 

■^osjuxajxd. P'fdJJxzwA fihtion. ^on. Lzave. io pjwc.ejzd. 

' in JoAina. PaupenLa and. poA, 

I'L / . '/ Appoinimznt ot C ounAsJ, 

^uLlla. Rozyheru. SockzdAo, 

I! 

|| ?e±i±AonsA. Bejwojid khJdhsjujAf nvoveA. thiA. cauni. p3A. an oAdzA. pzAsnUJJng, him. io 
fpile. ikiA. aciion. in ^OAma paupeniA toUkoui pKQ.pa.ijmsnL of fejZA. and coAiA. oa. 

iKzA.zfoA.Zf and appoinirnsni. of a. mzmk'eA. of iKs. VzAmoni. Boa, io A.zpn.zA.zn 
^l^eiitiorieA. oa. pAovided in 28 U. S. Q Sec* l^lSj hzjcxutAz. oa. ikz aiiacKsd a.ffixlavi 
\indijCjxieAf peiiiionzA. in. una.bLe. io po.y. aucK coAiA. oa §ivz. azcuaH^ ikeAefoAzi 
Ifz/icZ cannoi affoAd io eiapLoij. an aiioAnz^ JkiA. moiion iA. banzd on. ihn peiidion 
^OA i^Ait of HahojoA. QoApuA and affidavit aiiacKed kenzio and Auhmitted hzASwith, 


DA3fp ad IdindAOAf Qoundcj. of \IIindA.OA, Siaiz of VzAmondj iJuA. day. of Ocdob 


^773- 
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BzAnand BadtheuA. 
Box. 26 

WindAOAf VeAmond 


BoJincuvl 

!/. 

^ilLllLa. [^ios.yhsn/L 


Sia£z. VeJvnoni. 
UlnrhajL^Cojiniii 


3n Jhz Uru'jtexL Siai.eA. DlAJyujci. C ovjiL 
JoA. JAe 

hiAijiLcL \/eAmoni. 


QLvLL AatZon 3 Lie. i^o. 


AiZ-ida.'j.Li. 


Bejmojui hzJbxy. duty. Awonn. de-poASA. and. ao-ua: 

/, 9 am, iKz. pe^JJJLonzA. in ihs. above. enLULed acbbon. 

• 2, 9^ heUjeve 9 am enbJbtLed io ike neLie^ Aouyjxt in. iks. aJkaxiked peiitLon. 
ojyainAi. ike above named dependaniu 

J. 9 have nead and know ike carvteniA. ike aiiacked pekition. pon umJiL 
habeoA. coepuA. and know iken io be inue in oa pm cm 9 am abLe io cmcenkain, 

h, BecauAe my povenky 9 am unabLe io pay ike coAiA aexaeAAony o^ an ackJuon. 
on in give Aecunkky iken.epon.ef on io employ an akkonney^ 

' Bennand k'akkkeuiA 

SuhAcnkbed and Awonn io begone 
me ihiA. /o'^day of. Ociobevy i773‘ 


Noiamy VubLkjz. 




I 
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STA'I'E' OP VERMONT 

Distkict Coukt oI' Vuumont, Un’it No ? Circuit 


Etuorod.. 


May 16 


CKiMiN\A.i. Docket and Record I-T_c£ 

D.uc of birrh 


Snto vs Bcirnaircl ?. Mat Ehcy/s Place of ’ 

Residence ^ " .Occupaclon ^ 


Offence or crime.A§ A Assault Lie. No.....„.. 

t." rl ■/ /I ■ ^ 

Appointed Guardian Ad Litem — — — 


Prosecuted by<; , , _ 

( Grand Juror .....t^^.Nor Guilty 5/17/71 

_ ; „..by X. ^sfolo Contendere, 

Counsel for . i- n « n 

respondenc...__.^^^J?.PH!™f3.™...- ...„...».__...~..-..BaiI _.._.„_„.„„Surcries.„.,_.._.,„„„_.„„„„.„.....„.„„__ 

Continued \ 

JO 1 ,19 ^ Dace of trial by> (1.) Court.. i^„ 

^ verdict Dace 19. ZL^ (2) Jury. .19_„, 

7 / ' / • f Bound 

— 7^— .Tc..(3.) over to..'. 


State’s Attorney. Jndicate...J/..Guilty •////'' 


Grand Juror 


Sentence.': 


over to.. 


Fine of S ; .and Cost of S. .'were paid 19. . 

Alternative sentence - 7 - 

Datc of Report to Department of .-/,., o-/*'-' 7 / 

- Motor Vehicles - Public Safety 19../.C... Mittiraus-Jail-Probacion....... 

Qj^ •_ 19 sentence was suspended and respondent placed on probation on the 


usual and following special condition — 
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Offence or crime Lie- No. .-. 
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( Snare’s Acrorncy - Indicare ..Guilcy 


Prosecuced by 


Grand Juroi' * .Noe Gnilry 
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Fine of S and .Cost of S .were paid ; .■..:. 19..:.-.._.-..;., 
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- Motor Vehicles - Public Safety 19 Mittimus-Jail-Probarion 19j..:;; ■; 


On ' . . ..r-?. 19 ...Zfr. sentence was suspended and respondent placed on probation on the 
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Ocher 


Ocher 

• ■ 

' ' ^ ZfzyrJpJi^./yyd<Lf^ £ZS..^/Z2..,,c:>v<..,;k6?.’st^^ 

... 7 . r:.cecnr..^^...‘n-.^. 
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STATE OF VERMONT, 


//!// 

At. .jn said County, this 

County, S3. ^ .day 19..^.^_., by virtue of 



this mittimus I apprehended the body of the within namsd/^..^ti^:^; 


✓ / y 

- 


and read the same in his hearing; and on .day of at 

V/indsor, in the County of Windsor, I committed the .i 

to the Superintendent of the House of Correction, vdthin said House of Correction, and left with said Superintend- 






Vermont District Court 
Addison Circuit, Unit No 2 
Middlebury, Vermont 
Judge Hilton H, bier 


DHFEN.DAliT ; Bernard Frederick Matthews 

RESIDENCE: 106 Baldwin Road 

Billerica, Mas.sachusetts 

OFFEI'fSE' : Aiding & Abetting Ass’ault 

With Intent to Roh (felony) 

STATENS ATTORW ; Ezra. 3. Dike 

DEFENSE ATTORI'IEf: Carl Neuse 


j:Ui( iht ouuTu 

Ml’S; May 31, 1972 

P.Oa Marcus A, Carr 


DOB; September 17, 19^5 

AGE 26 years 

BOB: Sommervllle, I'lass. 


PLEA : Not Guilty 
DOCKET NO: 801-71acr 


DATE CONVICTED :' April 25, 1972 - Jury Verdict 

of Guilty 


COMPLAINT : 

/Dn to wit, the 15th day of May AD,,1971 did then and there aid and 
abet one Donald C. Goodrich, while said Goodrich was armed with a dangerous 
weapon, to wit, a ,22 caliber revolver to assault one Ralph Sampson with 
intent to rob said Sampson of personal property, to wit, a 1969 Oldsniobile 
Sedan, then and there in the possession of said Samnson, in violation of 
13 VSA 3 and 605„ 


ARaKT_SUM™: . 

FoUcnring is a summary of state police case no. 357-512; 

At 3:19 p.m. on May I5, I971 the State Police at Rutland, Vermont received 
a Complaint by phone from Sampson of Ripton that his car had been stolen. 

The message was relayed to the Middlebury State Police, and 

Trooper Michael Herring vras assigned. He proceeded to the Robert Dragon 

home in Ripton, Vermont and net with the victim. , . 

Mr. Sampson stated that "Topper " Goodrich had threatened him -vrith a gun, 
and had ordered him out of the car. He ’said that Bernard Matthews had gotten 
into the back seat, and that Matthews had struck him (Sacroson) on the 
back of the head. 
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• t * 


Troc3per Herring: gave this information to all carsjat 4:45,p*rai. 

Sgt. V^alter Leraaire located' the car. parked. on' US Rt. 7, one • half mil'Q- 
Eoubh of the State Police Barracks, in. Middlobuiy., Sgt. Lernaire arrest; 
Goodrich for Operating Without the.'. Ortnerl a; Consent: on i am Officer,’ s; 
Complaint. ' ■••i, . ' 


I'iatthews vas arrested fop ihto>d::Qataonihy oarporacLL Iliaiiy/andh'jasi ihi 
possession of aweaponiati this; tiiae;., Eie' veapont v?a3i onej foi'Iifirloadedl ■ 
ARCOA 22 caliber : revolver , , seriaiL numb er • 0182 Atr thej tibsn 'of • thoitr 
arrest botl^ subjects.; were: sittihsi ih'i a'.19633 CCLdbmabilL'e! 4; doorn, madah. ©i ■ 
registered toj.RiIph Sami}spn|., ' -i • ' 

On Ifey l6, 1971L ^ernardl Matthe^rs; wasi ohargpd) ini arri InfAnnataon-. W&rpanfe; 
issued by S^zraj S.| Dike-,, aidihgj andj abe.tting; assauitt withi ihtpntc tkp 

The charge wasi r^dljcpdfto] aidihg; andl abetting croenatihgj -triiitlauij/^^ ' 

ownep*s consent), andj BemEr'dlMattihOTs:, wa^: senttencedl bos nptp monei tham on^ 
year to^ thej Vfindspr- Sta^q; IJiji'sDni^ . .. . 


On an appeal thej case, was pemande* back! tp:i tite: Gbunt^ and; thej opigineH 
Warrant wasj peirrspated., 'On J^ebprary- Ii77„ 257^ EspnaEd,! entereiE m'plm crff 

Not Guiltsr,. arid, ijhe- case! waqj oqntliim£nEEop.tlpfed^ " ' h , ■ . t- 

The trial was. ^eldj on; April 24t aud[ 2 %. 3 ^ 2 ',, arpR cop Abril], 25 the, JUryr 
retiimed a vei]dxct, of' Guiltyj., . . ' i 


The Judge continued the: case;i untifll May' IS fon- the, firLing of’ motions-,, andi 
on May 12 the t&e was erctendedi.untiOj. May 15. Gihiliay22 ai Hearing; was; 
held on the mot;ihns , onq fiopi judgementy, of iiTmacenfei withstanding' 
the verdict, and] another, motipip fOrr a, nerw/ triiaii., E 0 % i?otionffi wepe> Wiedu 
Md on I;Iay 2^. Judge Hflton Hj., Dilerr enbaped. ^jadfeeaanfc oni tha vordipt;,, andi' •' 
ordered a prqsqntenca. i;n,yejstpjgat;i:anv ^ 


DEFENDANT’S VERSION ; 

I 

The following is; a summapy of' the' s.tatement. givem ta this Officer hw 
Bernard liatthewsiq t • 

Bernard staled that this was not. an, armed robbery., Hei s.tat.e.d that '^T.QPP,e©**' 
G<'?.Ddrich had known this man for sometime,, andl that hei'was merely- r-idin-rT’ 
-.rith "Topper". Hq said that he- fid have 'a gum 'at. tha time-„ hut. 'that; 
threats were made', and that he d,o,es not recaH at any' time, h^itting-- 
Mr, Sampson. ■ • 

He admits that he was highly intordicated at the time; of' inoideoj^j apd 
remembers the events onljr in a, vague: sort of a wajm ' ' 


CONVICTION RECORD; 

... „ . I 

The Criminal Index in Vermont diqclosep pa accord op th,ip spbg^eo-ff., 


A record check with the State of Massachusetts .discloses the following: • 

On January 20, Brtiakirtg & Entering in ihe Nighti'Jjjie. t'-ith Intent 

to Coumiit a felony. Sentenced to l8 nonths in the House of Correction. 

« 

October 27, I969, Breaking & Entering, Larceny, .tvra years Plymouth House of '“—l-pr-v 
Correction (Mass.), suspended.- Suspension revoked January 20|', I969, and 
committed to t5fO years, at the Plymouth -House of Correction. I' ' 

'I . _ • ' -i, . ' ,,j;f 

October 1, 197Q, Escape, sentenced to two months ' ^oncArrent with the'''' - ' 
sentence he was then serving. 

According to MrJ William SoUen , Parole Officer/Supervisor, Bernard had 
six months to serve for his violation of Parole, but the parole ha,s' hoV' 
run out, and they do not want him. on this violation. f > 

I, ' ' 

FAimY HISTORY : 

Father ; Bernard F. Matthews, Sr., age 52, was bom in Charlestown^ 

Massachusetts. He attended Sommerville schools, and graduated from i''’ 

Sommerville High in 1937. He is presently' a helper around the 
.Beer, truck, haying worked for the Ccmpany for the past twelve, years. 

-He has always been in good health, and he has served in the European 
Theater in the United States Army during \forld War II for forty-four months. 

Mother ; Lillian (Francq) Matthews, age 50, was born in Mons", Belgium. 

She married Mr. Matthews in Belgium in 1947 and came to the United States 
with him. She had no health problems. ! Tnere were two boys as a result of 
this marriage. She sought and was granted a divorce in Los 'Vegas -in 1964. 

*She visited the home last summer, but has lived in Mons, Belgium since 
: the divorce. 

Brother; Eugene Matthews, age 24, was educated in the Sommerville schools, 
and graduated from Scmmenfille Trade School. He is a cabinet maker by trade, 

. married and has one child. He has never had any trouble with the law. 

• • I- 


PERSOKAL HISTORY: 

^ 

Bernard F. I&tthews, Jr. was born on Septeiaber 17, 1945 in Sommerville, 
Massachusetts. He had only the usual childhood diseases, and at present 
he has no health problems. 

He attended elementary school in Sommerville, liassachusetts, obtaining 
B's and C'c and'vras truant only a few times. He attended the Hortheastern ■ 
Junior High School where he maintained simular grades, played basketball 
for two years. 

Tovrards the end of the ninth grade, he dropped out because 'It didn't 
agree with him". His father states that he began working mostly doing 
odd 3obs, and during the good weather he worked doing hou.se painting 
for contractors. 


% 


» " > 


He never Held any one ^db for very long, hcr.fever, ei^d has maintained 
job pattern, throitgh the years. ^ J 


According to the father, he is rather good nature!,^ and it vrould not he 
tmusnnl for him to visit his fourteen cousins and give them each a 
dollar when he was working. He has never served in the Armed Forces, 
and was not called in the Draft, thougn he is physically fit, , , 


His father says that he has had, mayhe, a half of a dozen stolen car 
offenses, hut he was never the driver, always the helper. 

According to the father, -he went for a ride to Vermont with a friend who 
wanted to collect some money cr.ied to him. The debtor apparently had no 
coney so the friend took his. car, and the present Complaint resulted. 

The foregoing information was received, frem an. interview with Bernard’s 
■ father by Probation Officer, McGraif, in Ibburn, Massachusetts. 
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Bernard Matthews is before the Comrt for sentencing aiier having been 
convicted by a Jury of ai^ding and abetting assault with intent to rob. 
This is his first offense in Vermont , althou^ he has been convicted of 
at least two Brealcing and Entering offenses in Massachusetts, . and one -,' 
Escape offense in liassachusetts. 

* ' { 

He has also been charged with Escape from the Correctional Facility^ , 
in Rutland, Vermont. I feel that it should be brought to the Courtb 
attention, that Bernard has already served over one year sinca having ' 
‘been arrested for this offense. 


RECO^iMENlATION: 

It is respectfully recommended to the Court that any sentence imposed- 
on Bernard liatthevrs be served. It is farther recommended that credit be 
/en on the sentence for the length of time that has already been served. 

Respectfully- submitted, 

Marcus A. Carr 
PROBATION S: PAROLE OFFICER 
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PRESEISITENCR 

BEPORT 




DATE; 

April n, 1973 


P.O.J 

Bort B. Barrott 

Ul'IIT #1 

JUDGES 

E. 1 

3, HcClallon, Jr. 


KU^L/J^D CIRCUIT 


D^.FE?TDA?iT t Barnard Fredorick Matthows, Jr. DOBs 9/3-7 A? ^ 

TiKSIDBKCS, 2>.l Lexington Street POB: Sonervllle, Keen. 

~~ V/ODnrn, Mass. 


Arson - First Dagroe 
Docket #1935“72Hcr 


PLEA t Not Guilty 


OFFKNSEt 

• AE'EtTSTAFT STATE«S ATTORUEI t Stephen L. Kloin 
nrTTTPTAqE attoRHSY i John Llccardi 

DAH^p. r.OTiviCTBD t Kerch 8, 1973 Guilty Verdict - Ariel hy Jury. 
arrest SUt'{MAKX; » ) 

fire in tho cell vSS. Dot? iL Jones survoyad tho 

nt 73 Cantor Stroau, the coll block at tho tino 

damage done "■ Ho took statements from oovoral 

of tho firo ^ 9*30 PrJ;^* oj ^/J//2J. Stovon J. Murray crumpled 

inmatos vho stated that and placed thorn hohlnd the 

"SorTeKe-e^l'?^^^^ feffl iir . 

SfeVofarlS2n?!^“S'i ?,?Sv5“t.oL"createa“haa to to ejocted, alto. 

The information vas tarned over to the state -S attorney's omoe 
who hrous'nt the charge against tho doiondant. 








I .--J 


Bo 


; Bernard F» Mattbovs^ Jr. 


- 2 - 


D B ATIT * B VSBSI ON t 


Stato Koapital to tootlfy against him. Ho Intonds x;o navo a 
lat/yor filo an appoal of tho guixty vordicv. 


VTr.TJM»S STATEMinTT.t 


Sup=rlntonao.t milarn 

ISfSanw folSlnslo .oricuoly .ndangcrod tho 

lives of tbQ inmates. 


s.5s;s; jss sr>nrf s “r«s." 

rohabllitation programming. 

COTrVTCTIQN RSCOHD ; 

The following information was fixrnishod by tbo F.B.I.g Washington, D.C.t 

1 yr. i 


H of C Blllorica 
bass . 


H of C Plymouth 
Ha 33. 


p,p 


.t*. 


prr i,< 


H of Corr 


10/30/61+ 

10/29/69 

8/9/71 


Using H/V V//0 
Auth 


B & K 


for Hon 
Viindsor, Vt. 


Aiding and nbattlng 
operating without 
o'tmor's consent 


2 yrs. 
0-9 mo Sc 


Dont. of Pub. Safety 
Bedstone 3 Hontpolior 


5/15/71 1 


.A 


Aiding <1 ahotting in 
armed robh. 

2.Intox, 


2. Guilty and pd 
F of JIO.OO 


1, Amondnont struck on 2/16/72 
when case^ appealed glty 
ti’ial on ^+/25/72 cent on 6/2/ /2 
to not loss than 3 yrs. nor r.oro 
than 10 yrs. State’s Prison cusp, 
do placed on proh with special term 
ns soon as logally able to do so t 
leave the state and v;ill not. rouur 
’.irithout spodal vrltton porraission 
by the Blroctor of Division of 
Po^rolo Dopt. of Corr. 


z 


A 


< ' 1 



1 , 

. 

Ros Eornard F, Matthews-,- Jr. 

t i 




DoT)t. of Pu'd. Safety 3/12/72 

2s capo (from 

II/ 1 V 72 Eontonced 
O-2V7 days with 
cr-odit for 2V7.._d.ay. 

Rodstonor, Montpslier 

Rutland Gorr. 
Center) 



time sorvod. 


Xn additions tho following infornation is froa a i-ocoyd chock in the 
Stato of IiaoGQchusotta contalnod in a Prosontonco Report i^roparod oy 
P.O. Marcua A. Carr on 3/21/72 for Voraont District Co\irt, Addison 
Circuits Unit ^2^ Middlohury, Voraonts | 

#1. 1/20/67 EdEo Klghttima with intont to Corinlt a Folony* Sentenced 

to 18 aentha in the Eouso of Correction, Plymouth, l^ass, 

^^2* 10/1/70 Escapa from Kohse of Corroction, PljTnouth. Mass. Sentenced 

to servo 2 months concurrent with conviction for Bd-S on 
10/29/69. 

Ho is still on prchatlon in Vermont on tho suspended 3-yQAr to 10»yoar 
contcnco handed down in Vermont District Court, Addison Circuit on 
6 / 2 / 72 . 

F/jgX.Y t 

The follovring information was receivod from tho defendant and from a 
Prosontonco Hoport prepared hy P.O, Marc Cam* on 3/31/72 for Vorment 
•District Court, Addison Circuit, Unit //2, Middlobury, Vorment and was 
not vorlfiodJ 

Fnthnr.t Eornard F. Matthews, Sr. was horn in Charlestown, Mass, in t 
W2(}, Ko is a high school graduate and served honorahly in the D.S. 

Army for 3j years in V/orld v/ar II. j 

Ho has worked as a truck driver most of his life and is currently 
employed. 

Voth^n Lillian Prancq HntthQi-fs was horn in Mono, Bolgium In 1922. 
Cho“r.iarricd tho defendant's father in Bolgium and thoy returnod to 
the United States and lived together \intil shortly after the hirth 
of hor socond child by him. 

Sho was granted a divorce in 196^- and returned to livo in Belgium 
whoro she still resides. 

Yho defendant has had no contact with her since 196^ tmtll last 
cummer whoa sho visited him on a vacation trip to tho United States. 
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HO! 


Eornnrcl F. Fiatliiowoj ■-3’** 




,.:l 


grado- 


at aco 16 bocaus-a no uxuxv’ u 

• » « Ho Hvod 

hoca ond bis fatbar supported theQ. , 

HO oniistod 

tour of federal dut/ in brer'icins the vindov of a 

iSSorstoSa'tSfMafto pr-bolbS dis^bsrgad after approxlr.atoly 
four laonths of sorvico* 

Ho roturnod to H“S==‘®^“®;^®,^b 3 ^S°sbort di?ation^^suob M^'faotory 
iro?Srsi?rfo?dro?obf ci?s?rf=t?™ Lborar aud bouse painter. 

In 1571 be cane to Vo™ont ^tb a^mond^^d eot J.nto 

cpparcntly bocauso of a arned robboryg oscapoj and 

Ss ?^»aiSed in Vornont for lacb or . 

bail sinco Hay 15» Iv/i- 

dooerdina to bio stato.onts, be bus n-d 

■ %-rnSoS'“?b?fe%Sb^byd^s-Vt '^ol be bas a habit. 

^ .i. Tr.r'fr his fathop and brethor and in^onds^ 

lo rotu?n to Uve 5i?b“bi3 fatW vbex^ be is released. 

Ho bas no marital plana, at prosont. 

•p-TT-fATTm-AL STATUS t 

Ho has no assets of any kind, at tho nomont. 





'jXot Bornard F, J'fatthoi/a a ■iSi’, 


i'T- xi i ' . ,i . * » 

Tho Court is ccncomoci with an unmarrlodj tvonty-sevon-year-old . •■—•'• — ' 
high cchooi dropout VTlth littlo v/ork exporionco and no apparent 
motivation to hotter himoolf. Ho adnlta to oxcossivo uco of 
alcoholic bovoragos and claiao to have used drugs over a period 
of throo years but not to the point that ho has a habit. 

Hg has proviouo convictions of a sorious natxiro and has' boon 
incarcerated twico for folonios connlttod in Massachusetts. Ho 
has also boon convlctod twico of Escapo (Vermont and Mass.) and 
is proaontly on probation In Vormont on a cuspondod 3~yonr to 
10-yoar sontonco for aiding gnd 'abetting in an armed robbory. ' i 

Ho conplotod approximatoly four months of federal sorvico on a 
National Guard enlisteont before ho was dischargod for causo. 

During tho period of his dotontion in Vermont j ho has not , 

cooperated or shoxvn any desire to chango his attitude or behavior - 

to hotter hiasolf. 

• , * t 

According to a statonent raado by his father to Mass. Probation 
Officer I'lcGraff in V/oburn, Mass. . last year, tho defendant As^rathor good 
naturod and generous to his rolativos. • , 

HKCOM^fF.r^DATXONj 


Iho defendant doesn’t appear to bo ready for placement In the 
ccnaunlty on probation j thoroforop it Is reconmendod that the 
sontonco handed dexm in this case bo served in a clocoly 
structured onvlronaont other than a regional correctional center. 

Hespectfully submitted j 


BBSs VO 


Bert Barrett 
Probation and Parole Officer 


Approved* ^ 

Donald E. Hess 
Supervisor 
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STATE OF VERt40NT 
VS. 

BERNARD F. MATTHEWS 


DISTRICT COURT OF VERMONT 
UNIT #1, RUTLAND CIRCUIT 
DOCKET NO. 1935-72-Rcr 


SENTENCING 
APRIL 16, 1973 


APPEARANCES : 

STEVEN L. KLEIN, ESQ., RUTLAND COUNTY DEPUTY STATE'S ATTORNEY 
JOHN S . LICCARDI , ESQ . , ATTORNEY FOR THE RESPONDENT. 




1 COURT. Take up Docket No. 1935-72-Rcr, 

2 State vs. Bernard F. Matthews, who is here with 

3 Attorney, John Liccardi , the Public Defender. The 

4 State is represented by Stephen Klein and Burt 

5 Barrett, probation officer, is at the State's table. 

6 There was a jury trial held on the 7th and 8th 

7 of March, 1973. Mr. Matthews was charged with 

8 first degree arson and verdict on 8th of March 

9 of guilty and judgment of the verdict. Pre-sentence 

10 , was ordered. We have received it and discussed 

11 it in chambers. Everyone has had a chance to read it. 

12 Purpose of the hearing this morning is to impose 

13 sentence. Mr. Klein. 

14 MR. KLEIN. Your Honor is fully aware 

15 of the facts in this case. It went to a full 

16 and complete jury trial and the verdict was 

17 entered on March 8, 1973 by the jury of guilty 

18 as charged. You have here a man with extensive 

19 record. A number of felony convictions. A 

20 man who has been given a chance before and has 

21 not proved himself capable to the task. You 

22 have a man before you that is very, very 

23 , impulsive and acted out in a very, very violent 

24 manner with something that he does not agree 
v/ith. I think there comes a time in Mr. Matthews 
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MR. KLEIN. case that the public has to 
be protected , public has to be considered. 

We have a pendulum that swings , maybe completely 
to left when the person gets involved for 
the first time with the law with the public's 
interest on the right and the victim of the’ 
crime on the 'left and whereas ^ that party 
refuses to follow the task of probation and 
refuses to become a useful citizen in society 
then the pendulum sv;ings further toward the 
side of the public and I think in this case 
the pendulum is just about the other way. 

While I have no specific recommendation, I 
think, your Honor, is fully familar with 
the facts of the case and I think that in 
the interest of justice public should be given 
a fair shake in this matter. 

COURT. Mr. Liccardi. 

MR. LICCARDI. Your Honor, the Court is 
aware of the facts. I think it should be 
pointed out the public has an interest in 
seeing that its citizens, who perhaps go off 
the path , should be rehabilitated and brought 
back and made meritorious members of the 
society. I don't think that Mr. Matthews is 
any different in this matter. I think he is 



MR. LICCARDI. human being and member of 
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society and although he may have gone v7rong 
"X" number of times in the past, society does 
have an obligation to do what it can to see that 
Mr. Matthews becomes a useful and meritorious 
citizen and I would ask that the Court keep 
this in mind when imposing sentence. 

COURT. Mr. Matthews, would you stand up, 
please? Mr. Matthews, is there anything that 

t 

you would like to state in your behalf? 

MR. MATTHEWS. No, your Honor. 

COURT. Mr. Matthews, as you understand, 
this is very serious charge. The legislature 
tit to fix a penalty of not less than 
tv 70 years nor more than ten years . We have 
read your pre-sentence over very carefully. 

We have noticed your list of previous 
convictions and it seems to be a trend in 
there that you more or less like to stay 
incarcerated. We think that the seriousness 
of this offense is such that probably should 
get a great deal more of penalty then I am 
going to give you but because your attorney , 

Mr. Liccardi, has convinced me that regardless 
of hov7 I felt originally on here, that you 
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COURT . 


are entitled to be treated as a 
human being and given a chance fore rehabilitation, 
even though there doesn’t appear to be so from 
the pre-sentence investigation. I am going to 
give you the opportunity tc be rehabilitated 
after what I think is a reasonable length of 
time. Sentence-. of this Court is that you shall 
be committed to the care and custody of the 
Commissioner of Corrections, for a period of 

- -j., rnofe - less -thanid-years -nor. more than 10 -years _ 

with credit for 153 days spent incarcerated 
while awaiting trial and sentence. 

(HEARING CONCLUDED) 
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I, Donald W. Mitchell, Notary Public and 
Official Court Reporter, hereby certify that the 
foregoing pages, numbered 1-4, inclusive are a 
verbatim transcription of my verbatim stenographic 
notes of the Sentencing held before me as Notary 
Public on the 16th day of April, 1973 and transcribed 
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STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


JEFFREY L. LAYTIN, being duly sworn, deposes and 
says that I am an attorney associated with Eric Kronfeld, Esq., 
v;ho is counsel for the Petitioner -Appellant on the above 
captioned appeal. On the fifteenth day of April 1974 I served 
the Brief and Appendix for Petitioner-Appellant in the above 
captioned appeal upon the Attorney General for the State of 
Vermont by depositing two (2) true copies of same enclosed 
in a postage paid properly addressed wrapper in an official 
depository under the exclusive care and custody of the United 
States Post Office within the State of New York. 
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STATE OF NEW YORK, COUNTY OF attorney's certification 

L an attorncv admitted to practice i» the State of New York, do hereby 

certify purstiant to Sec. 2105, CPLR, that I have compared the within 
with the original and have found it to be a true and complete copy thereof. 

Dated: 19 Signature 

Typed or Printed Name 

STATE OF NEW YORK, COUNTY OF affirmation by attorney 

The undersigned, an attorney admitted to practice in the Stale of Neiv York, affirms: Thai the undersigned is 

the attorney (s) of record for 

in the ivithin action; that the undersigned has read the foregoing 

and knows the contents thereof; that the same are true to affirmant's own knowledge, except as to the matters therein 
stated to be alleged on infomnation and belief ; and as to those matters affirmant believes them to be true. 

The undersigned further states that the reason this affirmation is made by the undersigned and not by 


The grounds of affirmant’s belief as to all matters not stated to be upon affirmant’s kiioxvledge, are as folloxvs: 


The undersigned affirms that the foregoing statements are true, under the penalty of perjury. 

Dated: 19 Signature... 

Typed or Printed Name 

STATE OF NEW YORK, COUNTY OF ss.: individual verification 

, being duly .m'orn, deposes and says that 

deponent is the i)i the xoithin action ; that deponent has 

read the foregoing and knoxvs the contents thereof; that 

the same arc true to deponent's own knoxvlcdgc, except as to the matters therein stated to be alleged on information and 
belief, and that as to those matters deponent believes them to be true. 

Sworn to before me, this day of 19 
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STATE OF NEIV YORK. COUNTY OF ss.: corporate verification 

, being duly stuorn, deposes and says that deponent is the 
of the corporation 

named in the zoithin action; that deponent has read the foregoing 

and knozvs the contents thereof ; and that the same arc true to deponent's ozon knozoledgc, except as to the inatters therein 
stated to be alleged upon information and belief, and as to those matters deponent beliez’es them to be true. 

This verification is made by deponent because 

is a corporation. Deponent is an officer thereof, to-zoit, its 

The grounds of deponent’s belief as to all matters not stated upon deponent's knozelcdge are as foHozes: 


Szvorn to before me, this day of 


19 


STATE OF NEW YORK. COUNTY OF 


AFFIDAVIT OF SERVICE BY MAIL 


being duly szoorn, deposes and says, that deponent is 

not a party to the action, is over IS years of age and resides at 

That on the day of 19 deponent served the zvithin 

upon the attorney(s) for 


in this action, at 


the address designated by said attorney (s) 
for that purpose by depositing a true copy of same enclosed in a postpaid property addressed zvrapper, in an official deposi- 
tory under the exclusive care and custody of the United States Past Offer zeithin the State of Nezo York. 

Szvorn to before me, this day of 19 


STATE OF NEW YORK, COUNTY OF ss.: affidavit of personal service 

being duly szvorn, deposes and says, that deponent is 

not a party to the action, is over 18 years of age and resides at 

That on the day of 19 at No. 

deponent served the zvithin 

upon 

by delivering a true copy thereof to h personally. Deponent knezv the person so served to be the person men- 
tioned and described in said papers as the therein. 


Szvorn to before me, this 


day of 


19 
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Sir : 

Please talce notice that the within is a 
true copy of a 

duly entered in the within named court on 


Yours, etc., 

MARTIN J. MACHAT 

Attorney for 

Office and Post Office Address 

1501 BROADWAY 
New York, N. Y. 10036 

To 

Attorney for 


NOTICE OF SETTLEMENT 

Sir : 

Please take notice that an order 

of which the within is a true copy will be pre- 
sented for settlement to the Hon. 

one of the judges of the within named court, 
at 

on the day of 19 

at M. 

Dated, 

Yours, etc., 

MARTIN J. MACHAT 
Attorney for 

^ Office and Post Office Address 

1501 BROADWAY 

i New York, N. Y. 10036 

. To 

Attorney for 
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